MOT SO Y KIEN VE CHAO MUA CONG KHAI TRONG LUAT VIET
NAM
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Theé nao la chao mua cong khai ?

Chao mua cong khai la khai niém moi dugc dé cép trong luat ching khoan nam
2006 nhung khong duoc dinh nghia trong luat (Bi€u 32) hay van ban huéng dan
thi hanh (Thong tu 18 BTC nam 2007, Biém 1- 3 Muyc III).

”Chao mua cong khai” c¢6 thé hiéu 1a viéc mot to chirc hodc ca nhan (“Bén chao
mua”) thong bao cong khai ¥ dinh mua mot s lugng nhét dinh ¢6 phan phd thong
clia mot cong ty dai ching (“Cong ty bi chao mua”), theo diéu kién nhét dinh,
trong mot thoi gian nhét dinh va Bén chao mua khong rat lai ¥ dinh mua hay thay
dbi diéu kién trong sudt thoi gian nay.

Bén chao mua cong khai, c6 thé dang 1a c6 dong hodc nam ngoai cong ty bi chao
mua, phai

- ap dung cac di€u kién chao mua cong khai véi tat ca c6 dong cua
cong ty bi chao mua

- mua ¢ phiéu tir bat ky c6 dong nao theo diéu kién di cong bd

- chap hanh dung thoi han chio mua cong khai

Nhu vay chao mua cong khai phan biét v6i dé nghi mua binh thuong & chd, trong
truong hop dé nghi mua binh thuong:

- ngudi mua c6 thé cling lic giri d& nghi mua véi diéu kién va muc
gia khac nhau dén nhiing ddi tuong khac nhau, chéng han bén mua
giri d& nghi mua véi gia 200.000 VND mét c6 phan toi ¢o dong
hay nhém c6 dong dang chiém 51% c6 phan, chao gia 80.000/co
phan véi ¢ dong dang chiém 5% c6 phan

- nguoi mua co thé tir choi mua c6 phan cua nhirng nguoi khac

- ngudi mua cé thé rat lai ¢& nghi mua hodc thay déi diéu kién néu
nhu dé nghi chua dugc bén kia chap nhan.

Viéc ban ca gbi c6 phiéu cho phép kiém soat hodc chi phdi hoat dong ty bao gid
cling dugc gia hon hon 13 ban mot vai c¢6 phiéu riéng 1é. Bén mua sin sang tra gia
cao ddi v6i co dong hay mot nhom cbd dong dang chiém da sé va khong mua hodc
chi tra bang gia niém yét ddi véi mot cd dong nho khac. Chinh diéu nay din dén
su d6i xir khong cong bang, thiét cho c6 dong thiéu sé va cd dong nho néu nhu
viéc mua va ban dugc thyc hién theo phuong thirc binh thuong.

Ch:o mua cong khai bit budc



Dé bao vé quyén cua cd déng nho, luat phap vé chung khoan cic nudc déu qui
dinh khi mua mét sé lwong c6 phan tuong dbi 16n, du dé chi phdi hodc kiém soat
cong ty, thi bén mua bat budc phai thuc hién phuong thirc chao mua cong khai.
Khi d6 moi ¢6 dong 16n nho, thiéu sé hay da sd déu co quyén ban cd phan véi
diéu kién nhu nhau va bén mua phai mua cua tit ca moi nguoi véi gia da chao.

Diéu 32, khoan 1 Luét ching khoan Viét nam qui dinh phai chao mua cong khai
khi ma viéc mua “sé dan den viéc so hitu tir 25% tro lén so co phieu dang luu
hanh cua mot cong ty dai chung”.

Qui dinh ¢6 nhiing bét cap. Chang han moi truong hop mua ¢ phan sau khi vuot
ngudng 25% déu phai thuc hién chao mua cong khai. Diéu nay gay phién ha, ton
kém cho doanh nghiép va chang gip ich gi cho viéc bao v¢ c6 déng nho. Luat
hién da c6 qui dinh budc c6 dong hoac nhom ) dong dang chiém 5% cb phan
biéu quyét phai thong bao cho UBCK mdi khi ¢ sy thay doi trén 1% co phan
dang s hitu (Diéu 29). Vay nén ching ta can qui dinh cac ngudng s& hiru ma mdi
khi viéc mua vugt qua ngudng thi ngudi mua méi can phai thuc hién chao ban
cong khai. Cac thay d6i vé s hitu dudi ngudng duge thyuc hién theo phuong thirc
mua ban thuong va sé chi can théng bao theo qui dinh hién hanh.

Pi bit budc nhung vin phai xin phép ?

Theo qui dinh thi viéc chao mua cong khai can duoc ding ky tai Uy ban Chimg
khoan Nha nudc. Tuy vay, chao mua cong khai chi dugc thuc hién sau khi Uy ban
Chung khoan Nha nudc chdp thuan. Nhu vy tir “ding ky” da bién thanh “xin
phép” va do vy ma qui dinh tré thanh thiéu tinh logich.

Vi du néu Uy ban ching khoan tir chéi chap thuan (di c6 1y do hay khong c6 1y
do) thi phai chiang l1a bat dén xanh cho Bén mua dugc dam phan truc tiép véi co
dong hodac nhom cd dong nhét dinh va nhu vay dau con muc dich bao v¢ cd dong
nhd ctia phuong thirc chao mua cong khai nira.

Vé thoi han xem xét va tra 161 cua UBCK, luét qui dinh thoi han 7 ngay la hop 1y
(twong dbi ngan). Trén thuc té thi chang ¢ ché tai nao néu UBCK tra 16i qua thoi
han. Ngodi ra, theo huéng din (ngoai luat) ciia B6 tai chinh thi hd so khong chi ¢6
to khai (dang ky) ma con phai kém nhiéu loai gidy to khac. Chang han néu bén
chao mua 13 phap nhan thi phai ndp thém “bdo cdo tai chinh d3 kiém toan cua
nam trude”. Vay la mot loat cac cong ty khong ¢ bao cao kiém toan sé bj loai ra
khoi dbi twong chao mua cong khai ?

Tom lai, ta khong khoi c6 cam gidc “chao mua cong khai” khong con 1a “nghia
vu” luat dinh ma viéc “di xin”. Vay hay tra lai cho viéc dang ky ¥ nghia nguyén
thuy cua no.

Chu dong chao mua cong khai



Trong nhiéu truong hop, viéc chao mua cong khai c6 thé do bén mua chu dong
tién hanh mac du khong bi bat budc. Thi dy sau day chi minh hoa cho mot vai
trurong hgp trong so rat nhicu tinh huong thuc te.

Cong ty dai chiing X c6 ¢6 dong la
- cong ty A chiém 5%
- cong ty B chiém 25%
- cong ty C chiém 14%
- cb dong cong chung chiém phan con lai (56%)

Truong hop 1: Cong ty A (hién chiém 5%) mudn mua thém 19% dé chi phdi viéc
kiém soat X. Cach t6t nhat voi A 1a cong bd y dinh mua va dua ra mic gia hap
dan hudng téi cd dong cong ching 1a nhimg ngudi vén it thiét tha véi viéc quan
1y nén san 10ng ban lai khi c6 gia hoi. Nhu vay, mic du khong bi bét budc phai
chao mua cong khai (dudi ngudng 25%), nhung cong ty A van st dung phuong
thirc nay dé dat muc dich.

Trudng hop 2: Sau vai nim, Coéng ty A mudn thon tinh X nén dinh mua tiép 6%
dé tro thanh c6 dong 16n nhat. Cong ty C (chiém 14%) khong mudn X roi vao tay
A va cling mudn ting phan cta minh. Nhan dip A chao mua cong khai, B ciing
dua ra 16i chao mua 10% c6 phan véi gia hap dan hon diéu kién ma A dang chao
v6i hi vong cd dong cong ching thay vi ban 6 phan cho A s& ban cho minh. Nhu
véy, mdc du Cong ty C khong bi bat budc phai chao mua cong khai (duéi ngudng
25%), nhung van can st dung phuong thirc nay dé pha ké hoach cua A va dat muc
dich ctia minh.

Truong hop 3: Cong ty B (hién chiém 25%) mubn duy tri vi tri ctia minh da sur
dung mot phuong thirc khac do 1a triéu tap Hoi ddng quan trj va ra nghi quyét cho
phép Cong ty X mua lai 10% cd phiéu cua chinh cong ty X (cb phleu qui). Cong
ty X dwong nhién s& st dung phuong thire chao mua cong khai dé dua ra de nghi
hép dan hon ca A va C, nhd d6 cong ty B khong phai ddu tu thém tién ma van pha
dugce ké hoach cua A va C.

Theo diéu 32, khoan 2, khoan 3 Luat chung khoan thi vi¢c chao mua cong khai
chi duoc thuc hién sau khi Uy ban Chirng khoan Nha nudc chép thuan. Té chirc,
ca nhan thyc hién hanh vi chao mua cong khai ma khong gui dang ky chao mua
dén UBCK thi bi phat tién va budc phai chp hanh ding quy dinh ctia phap lut
vé chao mua cong khai (Piéu 126, k6)

Céc qui dinh nay khong ndi rd nghia vu dang ky ap dung véi moi truong hop chao
mua cong khai hay chi bat budc v6i trudng hop chao mua bit budc. Trong trudng
hop bén mua chii dong tién hanh viéc chao mua trén day, liéu c6 phai xin phép
UBCK hay khéng ? Néu c6 xin phép thi liéu UBCK c6 tir chbi hay khong ?

Nén ching can qui dinh 13, ngoai nhitng truong hop chao mua cong khai bét bude
thi bén chao mua cong khai chi can thong bao véi UBCK trude khi tién hanh. Chi



nén dit van dé ding ky hodc cho phép néu nhu viéc chu dong chao mua cong khai
nham muc dich thon tinh d¢ ddc quyen (Van de thudc luat chong doc quyen).

Tién hanh chao mua céng khai
1. Y kién ciia Céng ty c6 cé phiéu dwoc/bi chio mua céng khai,

Luat ching khoan hién nay qui dinh nhu sau: “Cong ty dai chung duoc
chao mua cong khai phai cong bé ¥ kién cia cong ty ve viéc chap thudn
hodc tir chéi viéc chao mua. Truwong hop tir chéi, cong ty phdi tra loi bang
van ban va néu ro ly do. Van ban tra loi cua cong ty phdi co chit ky cua it
nhat hai phan ba sé thanh vién Hpi dong qudn tri” (Piéu 32, khoan 10).

Quy dinh nay thyuc ra khong chinh xéc, ling cing va tham chi l1a vo ly.

Thir nhat, viéc ban hay khong ban ¢b phan dang duge chao mua 1a quyén
tu do cua cac c6 dong (Piéu 77, k1, d va Piéu 87 khoan 5 Luét doanh
nghiép). Thir hai, Hoi ddng quan tri cta cong ty duoc chao mua ching thé
“chép thuan hay tir chdi viéc chao mua” ma chi c6 thé dua ra khuyén céo
nén hay khéng nén ti cac c6 dong cong ty ma thoi. Thir ba y kién khuyén
c40 o thé chi 1a cua da sé thanh vién Hoi dong quan tri, chir khong han da
la cua toan thé Thanh vién Hoi déng quan tri, lai cang khong phai cua
“Cong ty” néi chung. Thir nira, néu mét s6 thanh vién Hoi dong co ¥ klen
khuyén céo nguoc lai voi da s6 thi ¥ kién cta ho s& khong duoc cac cb
dong va UBCK biét dén.

Vi vay, dé dam bao tinh 1 rang va hop 1y, nén sira lai khoan 10 diéu 32
nhu sau “Hgi dong quan tri cua Cong ty dai chung co co phiéu dwoc chao
mua céng khai ¢ thé (chit khong phai la “Phai”) guri khuyén cdo ciia minh
(chtr khong phai cua “Cong ty”) vé viéc chao mua cong khai 101 cac co
dong trong cong ty. Khuyén cdo can co chit ky cua it nhat hai phan ba 56
thanh vién Hoi dong quan tri va can néu y kién khéng tan thanh néu c6”

Luat ching khoan khong noéi 10 ai c6 trach nhi€ém thong bao cho cong ty bi
chao mua cong khai. Theo huéng dan cua Bo tai chinh thi Bén chio mua
c6 nghia vu thong bao cho Cong ty bi chao mua ddng thoi véi viée dang
ky tai UBCK.

Qui dinh nay ciing thiéu thuc té vi nhiéu truong hop bén chao mua mudn
giit kin ké hoach ctia minh, chi thong bao vao phiit chét dé dam bao tinh
bat ngd. Ngoai ra sau khi viéc chiao mua dugc cong bd ra cong ching, thi
cong ty duoc chao mua c6 du thoi gian dé t6 chirc phan cong vi dot chao
mua phai kéo dai it nhét 13 1 thang.
2. Rut lai dang ky chao mua

Sau khi cong bd cong khai va trong sudt thoi gian chao mua (ti thiéu mot
thang va t6i da 1a 2 thang), Bén chao mua khong dugc rit lai chao mua
cong khai hoic tiy tién rit b6t didu kién wu dai (duoc ting gia chir khong
duoc ha gia). Nhu vdy Bén dugc chao mua mdi c6 dugc dam bao chic



chan vé dé nghi chiao mua va méi c6 thé lya chon. Truong hop rut lai dang
ky chao mua phai dugc xu ly nhu ngoai I¢€.

Theo huéng dan ciia Bo tai chinh (ngoai luat) thi trong “truong hop bat
kha khang” hodc, sau thot han chao mua, néu sO luong ¢ phleu dang ky
ban nho hon sé lugng dang ky mua thi bén chiao mua cé thé dé nghi
UBCK cho rut lai dang ky chao mua.

Quy dinh nay thuan cho Bén chao mua (néu khong dat dugc muyc dich so
hiru duge s6 lwong ¢d phan du chi ph01 hodc kiém soat cong ty th1 khong
s€ mua) nerng s€ bat loi cho cac c6 dong nho. Hién nay viéc “cam can
nay muc” thudc vé UBCK. Néu khong co qui dinh va giai thich rd rang
thé nao 14 “nho hon”, thé nao 1a “trudng hop bat kha khang” thi quyén loi
ctia c6 dong nho sé bi thiét thoi.

3. Quyén ciia c6 déng dwoc chao mua

Nguoc lai v6i Bén chao mua, C6 dong dugc chao mua cé quyén ty do thay
d6i y dinh ban cho dén phut chét. C6 dong da diang ky ban tham chi da dat
coc ¢b phiéu theo mot dot chao mua cong khai “cé quyén rit ¢d phiéu vao
bdt cik thoi diém ndo trong thdi gian chao mua”. Quy dinh nay nham dam
bao ¢ dong dugc chao mua khong bi rang budc va co thé ban cb phiéu
cho nguoi chao mua véi gia cao nhat.

Tuy vay theo qui dinh hién nay c¢6 phiéu cta cong ty dai chung phai duoc
dang ky tap trung tai Trung tdm luu ky ching khoan. Cong ty dai chiing
thuc hién dang ky nay. Trude khi thuc hién giao dich, c6 phiéu ciia cong
ty dai chung cling phai dugc luu ky tap trung tai Trung tam luu ky ching
khoan. Bén chao mua, vé phﬁn minh, cling phai chi dinh mdt Cong ty
ching khoan lam dai ly. Vi vay, c6 1€ nén qui dinh cu thé hon trinh tu
dang ky ban ¢ phan, thay ddi dang ky ban, viéc luu ky ¢ phiéu trude khi
giao dich va mbi lién hé 3 bén Cong ty bi chao mua, Trung tim luu ky va
Cong ty chimg khoan dai 1y ctia Bén chao mua dé bao dam C6 déng thuc
hién hiru hiéu duoc quyén ban ctia minh trong mot dot chao mua.

Néu sau dot chao mua, Bén chao mua nam giit tir 80% trd 1én s6 ¢d phiéu
dang Iuu hanh thi ¢ dong thiéu sé con lai duge bao dam quyén rat khoi
cong ty bang cach dé nghi ban lai cho Bén chao mua véi va gia mua da
trong thoi gian 30 ngay. Quy dinh nay ciing nham dam bao quyén lgi cd
dong thiéu sd, tranh tinh trang ¢ phiéu sut gia.
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